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EARLY DEcISIONS INTERPRETING CrL.ASS ACTION FAIRNESS ACT

Several months after its enact-
ment on February 18, 2005, the Class
Action Fairness Act (“CAFA”) is be-
ginning to generate a sufficient body
of judicial interpretation to identify
a number of key issues. Among oth-
ers, litigants and courts are grap-
pling with questions about which ac-
tions were “commenced” before the
effective date of CAFA; how to cal-
culate the amount in controversy for
purposes of the statute; and what
to make of the statute’s provisions
regarding calculation of attorneys’
fees.

While CAFA provides that its
jurisdictional and other provisions
apply to all actions “commenced” on
or after February 18, 2005, the mean-
ing of the word “commence” has al-
ready generated significant debate.
Some defendants have argued that
an action is “commenced” for pur-
poses of the statute on the date it is
removed to federal court, regardless
of how long the action may have
been pending in state court. That
position is not without support; sev-
eral cases decided in connection with
statutory amendments increasing
the amount-in-controversy require-

ment of 28 U.S.C. § 1332 have held
that the increased jurisdictional
amount applied to cases that
were removed after the increase
took effect—regardless of when
they were filed in state court—
because the removal date was the
date on which the action was
“commenced.” The first appel-
late decision under CAFA, how-
ever, has declined to adopt that
approach. In Pritchett v. Office
Depot, Inc.,* the Tenth Circuit re-
jected a defendant’s removal to
federal court of a case that had

Continued on page 9

REFORMS TO CALIFORNIA’S UNFAIR COMPETITION LAwW
ALTER LITIGATION LANDSCAPE

While all 50 states have some
form of unfair and deceptive trade
practices statute, California’s Unfair
Competition Law, Business and Pro-
fessions Code Section 17200 et seq.
(the “UCL”), was unique in that it
permitted anyone to bring a claim as
a “private attorney general” on be-
half of the “general public”—regard-
less of whether the plaintiff himself
had actually been affected by the
challenged conduct. Thus, a plain-
tiff who had never done any busi-
ness with the defendant, seen the
defendant’s advertising or used the
defendant’s products or services
could pursue a UCL claim on a quasi-
class-action basis without having
traditional standing or satisfying
any of the due process requirements

for class action cases. Not surpris-
ingly, California became the preferred
forum for consumer class action liti-
gation in large part because of the
UCL; in some cases, plaintiffs’ law
firms went so far as to file UCL claims
naming themselves as the plaintiffs.

On November 2, 2004, Califor-
nia voters approved Proposition 64,
which reformed the UCL. Most im-
portantly, Proposition 64 established
two new requirements for UCL
claims. First, it established a stand-
ing requirement for UCL claims, pro-
hibiting private plaintiffs from pros-
ecuting UCL claims unless they suf-
fered “actual injury” and lost money
or property. Thus, plaintiffs’ lawyers
must find a client who actually was

harmed by the business practice
at issue before they can bring a
claim. Second, it requires plain-
tiffs to meet the class certifica-
tion requirements of California
Code of Civil Procedure Section
382 before they can obtain
classwide relief. While there had
been some progress by litigants
seeking to impose class certifica-
tion-like requirements on UCL
claims, Proposition 64 resolved
the question through statutory
fiat. Proposition 64 took effect
on November 3, 2004.

California Supreme Court To Re-

view Proposition 64’s Applica-

tion To Pending Cases
Although Proposition 64
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been filed in state court before
February 18, 2005. The court
held that the term “com-
menced,” as used in CAFA, re-
fers to the filing of a complaint
(or similar initiating pleading),
and not to the act of removal
itself.

Given the large number
of purported class actions filed
on February 17, 2005 (appar-
ently based on anticipation that
the President would sign CAFA
the next day), a number of de-
fendants have argued that
CAFA’s “date of enactment”
was February 17, 2005, the day
on which the bill was passed
by Congress, rather than Feb-
ruary 18, 2005, the day on
which the president signed the
bill into law. The one court to
release an opinion on the sub-
ject thus far has rejected that
argument, invoking the lyrics
of a song from a popular 1970s
children’s television program:
“I’'m just a bill/Yes, I'm only a
bill/And if they vote for me on
Capitol Hill/Well, then I'm off
to the White House/Where I'll
wait in a line/With a lot of other
bills/For the president to sign/
And if he signs me, then I'll be
a law/How I hope and pray that
he will/But today I am still just
a bill.”® (Neither of these two
decisions addresses other con-
tested issues concerning the
applicability of CAFA; among
other things, litigants continue

to debate whether CAFA applies to
pre-February 18th cases that are
amended to add parties after Febru-
ary 18th, to pre-February 18th cases
that are amended after February 18th
to include class allegations, etc.)

The first publicly available de-
cision to interpret CAFA’s modified
amount-in-controversy provision
suggests that removing defendants
(and initiating plaintiffs) will con-
tinue to face challenges in establish-
ing that removed cases involve suf-
ficiently large amounts of potential
damages or other relief. While CAFA
eliminates any doubt that the amount
in controversy in putative class ac-
tions is to be calculated in the ag-
gregate (thus abolishing previous
precedents that had relied on Suyder
v. Harris and Zahn v. International
Paper to require each individual
class member to satisfy the jurisdic-
tional amount requirement), it still ap-
pears that defendants will need to
do more than simply assert that a
large amount is at issue. In Hol-
land v. Cole Nat’l Corp.." the plain-
tiff in an action originally filed in fed-
eral court argued that CAFA’s juris-
dictional requirements were met be-
cause the case involved “many
thousands of class members,” and
because the defendant generated
revenues of more than $50 million
from the sale of the challenged prod-
ucts and services.” The district court
rejected this argument, thus sug-
gesting the possibility that federal
courts will continue to scrutinize the
amount-in-controversy requirement

with some rigor.

Finally, the first publicly
aailable decision interpreting the
lass-settlement provisions of AFA
suggests that courts will not be
reluctant to reduce attorneys’ fee
awards where they are out of pro-
portion to the actual benefit re-
ceived by settlement class mem-
bers. In Fears v. Wilhelmina
Model Agency, Inc..,® the district
court relied in part on CAFA
(which was not technically appli-
cable, since the action predated
the effective date of the statute)
to hold that plaintiffs’ counsel was
entitled to a fee award based only
on a percentage of class claims ac-
tually submitted and approved for
payment, and not based on a per-
centage of the total settlement
fund made available to class mem-
bers.

Footnotes
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clearly applies to actions filed
on or after November 3, 2004, it
does not expressly state
whether it applies to actions
filed prior to its enactment. Not
surprisingly, trial courts have
been inundated by motions
seeking the dismissal of pend-
ing UCL actions, primarily on
three grounds. First, the lan-
guage of Proposition 64 and its
prefatory section describing its

intent and purpose arguably suggest
that it should be applied to all UCL
actions, including pending cases.!
Second, the repeal of a statutory
right of action immediately termi-
nates pending actions based on that
right.> Third, Proposition 64°s new
standing and class action require-
ments are procedural in nature and
apply to pending actions because
they do not impair vested rights or
impose new, additional or different

liabilities based on past conduct.?
In response, plaintiffs are con-
tending, among other things, that
Proposition 64 does not expressly
provide that it applies to pending
actions and that the right to pros-
ecute a UCL action vests when it
is filed and cannot be impaired.

Because numerous UCL
cases were on appeal when Propo-
sition 64 was enacted, the Courts




