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STATEMENT OF SUBJECT MATTER AND APPELLATE
JURISDICTION

Environmental Petitioners maintain that this case should be dismissed for
lack of appellate jurisdiction as it doevs not fit within the statutory basés for direct
appellate review under the Federal Water Pollution Cdntrol Act (“Clean Water-
~Act”),‘r speciﬁcaliy 33 U.S.C. § 1369(b)(1). Environmental Petitioners filed a
Motion to Dismiss or Otherwise Transfer on April 30, 2007. The. matter was fully
briefed by all parties. The motions panel deferred the issue of jurisdiction to the
merits panel, and denied the alternative request to transfer. See Order dafsd July -
24,2007 (“the jurisdictional issue is referred to the merits panel”).

Environmental Petitioners provide the merits brieﬁng, in this ﬁaatter with the
:undérs‘;anding that the jurisdictional issue remains squarely before this Court
based on the brieﬁhg previously'submitted. Environmen;cal Petitioners suggest
that the merits be reached only if the Court denies the pending motion to dismiss
fof lacklof jurisdiction and ﬁnds that it has original jurisdiction.

STATEMENT OF ISSUES FOR REVIEW
1) Dorthe appellate courts have original jurisdiction over this matter
pursuant 33 U.S.C. § 1369(b)(1)(E) or (F)?

2) D1d EPA exceed its statutory authorlty under 33 U.S.C. § 1251, et seq.,



by excluding pesticidés from the definition of “pollutant” under 33 U.S.C. §
1362(6)? |
3) Did EPA.exceea its statutory aufhority under 33 U.S.C. § 1251, et seq., -
>by classifying pesticide résiduals admittedly épplied from point Vso-u‘r_(':es as “non-
- ‘point sources”? |
4) Does compliance with FIFRA obviate Vth'e need to comply with the Clean
Water Act when the two statutes are intendéd to perform separéte functions?
STATEMENT OF THE CA_SE.AND;RELEVAi.\IT FACTS:
~ This case involves an interpretation by EPA of the Clean Water Act (the
“Act” or “CWA?”), 33 U.S.C. § 1251, ef seq., the principal statutory mechanism by
which our nation’s waters are protected from harm. The “most important facet” of _
the Act is .its National Pollution Discharge Elimination Systerh (“NPDES”) permit
program for point source discharges which Congress saw és the p_rimary'regulafory
tool for achieving the Act’s substantive goalS. HR Rep. No. 92-911, at 125

- (March 11, 1972); see also Weinberger v. Romero-Barcelo, 456 U.S. 305, 319

(1982) (NPDES program is “the key” to the Act). An NPDES permit may be
issued to regulate “the discharge of any pollutant,” 33 U.S.C. § 1342(a), which
occurs when a “pollutant” is added to navigable waters from a “po_i'nf source” (i.e.,

any discrete conveyance). The central point of contention in this case is the proper



“interpretation of these statutory terms. EPA and the i)esticide industry afgué that
~ these terms can bé read to éxemptfrom the NPDES program the application of
pesticides and their residues (including those toxic to aquatic life) to the nation’s
- waters, so long as this discharge is done in compliance‘with the Federal
Insecticide, Fungicide andR(.)denticid‘e‘Act (“FIFRA”), 7 U.S.C. § 136, et seq.
o Environrhental Petitionefs strongly disagree.r

The'presentAcontroversy Began With the 1998 filing of a CWZA'citize_n suit
against an ifrigation district fbr discharging an herbicide, Magnacide H, directly
into irrigation.canals for the purp.osevof .killing aquatic weeds. Because the
herbicide ri's toxic to fish, it killed almost 100,000 juvenile steeihead salmoﬁ Wheh

* it flowed from the canals into an adjacent creek. That case was ultimately

 resolved in March 2001. Headwaters, Inc. v. Talent Irrigation District,v 243 F.3d

526 (9th Cir. 2001). In Headwatérs, the court ruled that the discharge of the

‘herbicide to surface waters is unlawful unless done'pursuant to an NPDES permit.

Relying in part on an amicu§ brief submitted by EPA, the court rejected the
defendant’s ﬁosition that it was shielded from liability by FIFRA.

| ~Unhappy with the Headwaters decisioﬁ, pésticide industry groups lébbiéd

EPA for a more lenient rule.! Their efforts soon bore fruit. A guidance document -

! The American Mosquito Control Association submitted a petition for rulemaking
to EPA asking for virtually the same result that the Rule provides. See

3 .



was first puBlished for comment by EPA about eight months after the industfy
rulemaking request. See 68 Fed. Reg. 48385 (Aug. 13, 2003), JA 103. On
February 1,2005, EPA published for comment a broader proposed rule and

interpretive statement.l 70 Fed. Reg. 5093 (Feb. .1, 2005), JA 134. EPA took final
| agency action by issuing a ru.le.e'ntitled “Appli'cation of Pesﬁcide-s to Waters of the
United States in Coinpliance With FiFRA, Final Rule.” 71 Fed. Reg. 68483-

| 68492 (Nov. 27, 2006) (“the Rule”), JA 1. This Rule, codified at 40 C.F.R. §
| 122.3(h), states that an NPDES permit will not be required (1) for “the‘applicatio-n
"~ of peétic’ides directly to waters of the United Stateé in order to control pests,” or |
(2) forr“["t]h'e application bf Vpesticides to control pests that are present der waters
of the United States, including near such Wéters, where a pértion of the pesticides
will unavoidably be deposited to waters of the United States in order to target the -
pests effectively.’% 71 Fed. Reg 68483/ 1, JA 3. Tt is the challenge to this Rule that |
is presently before this Court.

‘Iﬁd:ustry Petitioners first filed fof review, seeking an even broader

exemption from the NPDES program for even more types of pesticide applications

Declaration of Charles M. Tebbutt In Support of Environmental Petitioners’
Motion to Dismiss, f 2-3 (AMCA Petition dated 1/16/03 and “White Paper on the
Exclusion of Application of Pesticides from NPDES Requirements,” authored by,
e.g., Kenneth Weinstein of Latham & Wadkins (counsel for Seventh, Tenth, and
D.C. Circuit Industry Petitioners).



than the Rule allows. Se_e EPA’s Notice to the Judicial Panel on Multidistrict
Litigation of Multicircuit Petitions for Review, filed J anuary 9, 2607, p-2n.1.
‘Be}cause of the Industry Petitions, Environmental Petitioners felt compelled to file )
in the circuit ooufts. The Environmental Petitioners noted in their Petitions for
Review that they believed original jurisdiction rested iJvith‘ the di_strict courts. S_eje_,
e.g., Petition for Review of Petitioners Baykeeper, et al., 06—75612, JA 15.
Accordingly, many of the Environmental Petitioners herein aiso filed a complaint

in district court seeking review of the Rule under the Administrative Procedure

Act. See Baykeeper, et al., v. EPA C 07-0725 (N.D. Cal. filed Feb. 5,2007). The
.dis'triet court case has been stayed pending resolution of the jurisdictional issues in
this cese.

SUMMARY OF ARGUMEN’i‘

o The Rule goes beyond EPA’s authority under the Clean Water Act by
exempting certain types of pesticide applications from the deﬁnition of “pollutant”
and by redefining the pesticide residuels from those applications, acknowledged
by EPA to be pollutants, as coming from non-point sources. The Clean Water Act
requires that any discharge of any pollutant from a point source have a permit
nnder section 402,’ 33 U.S.C. § 1342. The only exceptions to this requirement

have been spelled out by Congress in the statute. The Rule promulgated by EPA



is well outside these legislative exceptions and thus is dﬁe no deference.

The Act prohibits the type of discharges EPA purports to allow under the
Rule. Furthermore, as EPA itself acknowledges, 4FIFRA does not, and never was
intended to, displace the level of scrutiny of discharges to the nation’s waterways
required by the Clean Water Act. The Clean Water Act is strict and explicit in
 directing EPA to carry out its mandates, and the agency has ignored that directive
here. For thesé reasons, the Rule 'should be declared im:/alid;

ARGUMENT

A. EPA’s Rule is Contrary to the Unambiguously Expressed Intent of
Congress. ) : ‘

1. Standard of Review

Under the interpretive scheme set forth in Chevron U.S.A., Inc. v. Natural

Resources Defense Council, 467 U.S. 837 (1984), a reviewing court’s statutory

analysis begins with é determinatiqn of whether “Congress had an intenﬁon on rthe |
precise question at issue.” Id. at 842. The céurt does this by .“employ'ing
traditional toois of statutdry consfmction,” id., as the CheVron doctrine does not
alter the fundamen"cal role of the judiciary td say what the law is, see id. at 843 n.9
(“The judiciary is the final éuthority'on issues of statutory construction ...”). Nc.)i;

does it i,rivite the court to find ambiguity in a statute where none exists. See



- OfficeMax, Inc. v. U.S., 428 F.3d 583, 592 (6th Cir. 2005) (“[TThe question
whether a statute_is ambiguous arises after, not before, a~c'ourt appiies traditional
canons of interpretation ...”). The meaning of a statute “is determined by
reference to the language itself, the specific dontexft in which that language is

used, and thé ‘broader context of the Statﬁte as a whole.” Robinson v. Shell Oil

' Qo_., 519 U.S. 337, 341 (1997); see also Dole v. United Steeiwqueré of Ameérica,

' 494 U.S. 26, 35 (1990) (“Our ‘starting point is the Iaﬁguage of tﬁé statute,” ... but
‘in expounding a statute, we are not guided by é single sentence or member of a |
sentence, but look to the provisions of the whole law, and-to its object and '
pblicy.’”) (citaﬁons omitted). Further, where necessary; éouﬁs examine the

legislative history for assistance in divining the statute’s meaning. See INS v.

Cardoza—Fonséca, 486 U.S. 421, 449 (1987).

“If the intent of Cbngress is clear, that is the end ,Of the matter; for the court,
as well as thve. agency; must give effect to the uﬁambiguously expressedr intent of
~ Congress.” Chevron, 467 U.S. at 842-43; see also, Walton v. Hammons, 192 F.3d
590, 601 (6th Cir. 1999) (refusing to consider, much less defer_to, 'agency’s
| interpretation where statute and legislative history made Congressional intent
clear). Only if the intent of Cohgress is not clear does a court-then proceed to

Chevron step two: determining “whether the agency’s answer is based on a
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permissible construction of the statute.” Chevron, 467 US at 843 .2
As Environmental Petitidneré,set forth in Parts A and B, infra, the language,
~ history, and purpose of the Clean Water Act all make clear thét Congress intended
for pesticides applied to, over, or. neaf the 'Waters‘of the United States to be |
regulated as “bollutants”.under the NPDES permit program, regardless of Whether
‘those discharges are in compliaﬁce with FIFRA. Accérding_ly, thié Court need not
»re‘ach_ the questioﬁ of whether EPA is entitled to deferenceunder step two of the
Chevron .doctriné; it need only apply the statute in rejecting EPA’s interpretation.
| 2.. The Applicatjoh of Pééticides and Their Residues to the Waters of
the United States Constitutes the Discharge of Pollutants Within
~ the Plain Meaning of the Clean Water Act.
The éentral que'stionvsA facing this Court are whether pesticides and their
residues(are “pollutants” under the CWA, and whether the application of those
pesticides and residues to waters of thé United States constitutes a “discharge”

from a “point source.” To make these determinations the Court need look no

further than the language of the statute, Gwaltney of Smithfield, I.td. v. |

Chesapeake Bay Foundation, Inc., 484 U.S. 49, 56 (1987), giving effect to the |

2 During this second step, the court will defer to the agency’s interpretation only to
the extent it is a reasonable one. Chevron, 467 U.S. at 843; Singh v. Gonzales,
451 F.3d 400, 405, 409 (6th Cir. 2006) (finding statute to be ambiguous, but
‘nonetheless rejecting agency interpretation as unreasonable). As discussed in
section B, infra, EPA’s interpretive rule on pesticide applications is not
reasonable. '




canon of statutory construction that all the terms of a statute must be read togethef

and analyzed consistently to determine its overall meaning and intent. See, e.g., -

Robinson v. Shell Oil Co., 519 US at 341. Upon such a feading, EPA’s position
that the applicatién of known poisons to Wéters is outéicie the scope of the NPDES
program is revealed as an ulira vires contortion of a clear statutek. |
a.  The Regulation of foint Source Discharges of Pollutants
Through the NPDES Permit Program Is Central to the
Act’s Broad Remedial Purpose.

In order to achieve the “obJectlve set forth in the opening passage of the
CWA - -“to restore andAmaint’ai'n the chemical, physical, and biological integrity-of
the Nation’s watgrs,” 33 U.S.C. § 1251(a) — Congress sﬁeciﬂed that “the discharge
- of pol_lutants ihto the navivgableA waters” was to be: f;elim_inated by 1985,” 33 U.S.C.
§V 1251(a)(1)(emphases added). As this and other coﬁrts have held, Congress
intentionally cast this net widely; 'with a broad definition of both"‘ppllutant” and
“pollution.” To spur the ultimate achievement of the zero dischérge goal,
~ Congress also included the clear strictures.of section 301: “[e]xceptas in
corﬁpliance with [certain enumerated provisions of the act] the discharge of any

pollutant by any person shall be unlawful.” 33 U.S.C. § 1311(a) (emphases

~added).



One of those enumerated provisions is section_402, 33 U.S.C. § 1342, which
authorizes EPA to iséue NPDES permits allowing “point source” discharges. See
Milwaukee v. lllinois, 451 U.S. 304, 310-311 (1981) (“[1]t is illegal to discharge

pollutants into the Nation’s waters except pursuant to a permit”); Natural

Resources Defense Council (“NRDC”) v. Costle, 568 F.2d 1369, 1374 (D.C. Cir. |
1977) (“[T]he législatiVe history makes clear that Congress intended the NPDES
permit to be the only means by which a discharger 'frc_)m a i)oint s.,ource may ,escape- _ |
-. the tbtal prohibition of s[ection] 301(a).”). The NPDES permit program for point .
source discharges is the céntral féature of'the Act’é regulatory system. NR_DC V.
Train, 510 F.2d 692, 695 (D.C. Cir. 1975) (The CWA “felieé primarily on [the]
permit program for the ac‘hievem'ent of efﬂuent limitations ... to attain its goals.”).
| jAAs'discussed below; EPA acknowledggs in the preamble that pesticidé

applications subject to the Rule come from a point source. See 71 Fed. Reg.
68,487/2, JA 5 (“the discharge of the pesticide is from a. point source ’(generally a.
hose or an airplane)”). In an attempt to skirt the requirements éf the NPDES
program, howevér, EPA argues that pesticides and pesticide residues ére not
pollutants at the time of their application from thelpoint’source to waters of the |
' Unitéd States. Id. Rather, the agency argues, pesﬁcide residues become pollutants.

later, once they are in the water, and thus they must be considered the result of
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nonpoint source pollution, which is largely unregulated under the Act. 71 Fed.
Reg. 68,487/2-3, JA 5. The absurdity in this position is clear both from an
-application of the relevant statutory provisions and common sense.

b.  All of the Pesticides and Residues Covered by this Rule Are
Discharged to Waters from a Point Source.

Congress defined the term “point source” broadly, and intended it “to be

~ broadly interpreted.” Community Ass’n for Restdration of the Env’t v. Henry

Bosma Dairy, 305 F.3d 943 , 955 (9th Cir. 2002) (citing Dague v. City of

~ Burlington, 935 F.2d 1343, 1354 (2d Cir. 1991)); see also United States v. Earth

Sciences, Inc., 599 F.2d 368, 373 (10th Cir. 1979) (“[I]t contravenes the intent of

* [the Act] and the structure of the statute to exempt from regulation any acti\}ity
'thatvem_its pollution from an z’dentiﬁable point.”) (emphasis added).

The Act defines point source gener_all‘y as “ahy discernible, confined, énd :
discrete con.\‘feyance_,” and the definition lists various types of méchqnisms from of
through which pesticides are likely to be applied, such aé a “container,” “rolling
stock,” or “Véssel or other floating craft.” 33 U.S.C. § 1362(14). Thus, the courts
ha\}e had no difﬁculty concluding that pesticide applications are done from point

sourcés. See, e.g., League of Wilderness Defenders v. For’sgren, 309F.3d 1 181,

1185 (9th_ACir. 2002) (it 1s “clear and unambiguous” that “the statutory definition
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of point source ... encompasses an aircraft equipped with tanks spraying
pesticides ... over covered waters.”); Headwaters, 243 F.3d at 528 (applications
. directly to waters for killing vegetation came from the hoses of tanks mounted on

vehicles, and were point sources); No Spray Coalition v. City of New York, 2005

WL 1354041, at *5 (S.D.N.Y. 2005) (helicopters' and trucks can -constitute point
sources under the CWA). Indeed, Forsgren directly rejected the suggestion that
the Forest Servicefs application of insecticides to the forest cénopy above
" navigable watersr resulted m “nonpoint” p011ution. Noting that EPA does not have -
the authority to “refine” the.dgﬁnitions of point source and nonpoint source'
pollution in away that contravenes the CWA, the Court held that “EPA may not
exempt -froni NPDES pérmit requirements that which clearly meets the statutory
'deﬁnition of a point source b}:I ‘defining’ it as a nonpoint source.” 309 F.3d at
1190. Yet this is Iprecisely what the agency has done in the Rule at issue.

A point source is subject to the Act’s NPDES program if it “discharges”
péllution torthernavigable wafers, and “discharge” is defined as “the addition” of a
- pollutant to the waters. 33 U.S.C. § 1362(13). A point source “adds” a poﬂutant
when it “_introduces” a pollutant to the waters “from the outside world.” _Qe_fcs_kiﬂ

Mountains Chapter of Trout Unlimited v. City of New York, 273 F.3d 481, 491

(Zd Cir. 2001) (citing National Wildlife Fed'n v. Gorsuch, 693 F.2d 156, 165 (D.C.
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Cir. 1982)). .Logically, whether a pesticide is Being applied directly tonavigable
waters or is being applied to flora or fauna “above” or “near” those waters, it is
that point source épplication that 1s introducing the pesticide toA the waters “from
the outside world.”?

The same is true from the pésticide residués (i.e., those portions of the
applied pesticide that do not reach thg: téfget organism) that eﬁter ;)r remain inthe
water from the pesticide application. Under EPA’s tortured interpretation, the

.residuesftﬁagically come from some amorphous no’npéint source. This
infer-pretation is sophistry. The resi_dueé. were “introduced” by the action of the |
point source applicatioh of the pesticide. This is true even if one were to assume
(as discussed infira, counterfactually) that the excess pesticide does not become a-
residue until after it has entered the water. A “pollutant” is added froma “poi.nt'
source” at the time of dischérge even where the sﬁbstancevin question is a product

that has not yet performed its intended function. See, e.g., Long Island -

Soundkeeper Fund v. New York Athletic Club, 1996 U.S. Dist. LEXIS 3383, at

*44 (S.D.N.Y. 1996) (lead shot fired at clay targets ovef river); United States v.

3 See No Spray, 2005 WL 1354041, at* 5 (“The spraying of pesticides into
navigable waters can constitute ‘an addition’ under the CWA. The definition of an
addition is simple and plain. An addition is ‘the action or process of adding
something to something else.” The New Oxford American Dictionary, 18
(Elizabeth J. Jewell & Frank Abate eds., 2001).”).
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Schallom, 998 F.2d 196, 199 (4th Cir. 1993) (excéss “shotcrete” sprayed on bridge
that then fell into creek).
c.  The Act’s Definition of Pollutant Is Intentionally Broad,
‘and Covers Those Substances That May Alter the -
Chemical, Physical, or Blologlcal Integrlty of the Nation’s
Waters. ,

EPA’s attempt to interpret the statutory term “pollutant” so nafrbwly as to
eXclude chemical and biolo.gical pestiéides ignores the breadth of its definition and
the extensive _]lelClal precedent confirming the broad scope of this term.

| i Like the Refuse Act of 1899, on which it was modeled,
the NPDES program applies to the discharge of any
foreign substance.

The Clean Water Act’s definition of “pollutant” establishes a long list of
~ generic terms that evince an intent to encompass all materials (except those

explicitly exempted) that may harm the nation’s waters. See 33 U.S.C. § 1362(6).

‘As the Fifth Circuit noted, “the breadth of many of the items in the list of

‘pollutants’ tends to eviscerate any réstrictive_effect.” Sierra Club, Lone Star

Chapter v. Cedar Point Oil Co., 73 F.3d 546, 565 (5th Cir. 1996). Rathef, in

defining pollutént, “[t]he congressional purpose was to identify expansively and
anticipate all the physical ‘stuff’ that could end up in the wrong place to the

detriment of water quality.” Id. at 565-66 (quoting 2 William H. Rodgers, Jr.,
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" Environmertal Law: Air and Water 144 (1986)).
As this Court has recognized, the prohibition on non.cohfbrming discharges
in § 301(a) of the CWA is based on a similar prohibition in the Refuse Act of

1899, 33 U.S.C. § 407. U.S. v. Hamel, 551 F.2d 107, 111 (6th Cir. 1977) (citing

S. Rep. No. 92-414 (1971)) (Congress “expressly intended that the definition [of
pollutant] would at least be as broad as the coverage of the Réfuse Act.”). The
Refuse Act, in turn, applies to “all foreign substances” not explicitly exempted
_ from coverage. Id. at 111, n.4-(citing United States v. Pennsylvania Chemical
Corp., 411 U.S. 655, 671 (1973)). Thus, in a criminal prosecution under the
' CWA, this Court rejected the argumént that gasoline cannot be considered a
| pollutant because it is not specifically listed in the Act’s definition-of that term:
It is, of course, true that in hindsight the entire controversy might
have been solved by the single addition of the term ‘petroleum
products’-to the definitional section. We do not, however, read the
failure to do so as an intent to exclude these materials from the Act.
On the contrary, we conceive the employment of the broad generic
terms as an expression of Congressional intent to encompass at the
minimum what was covered under the Refuse Act of 1899. - '
Id. at'110.
This broad reading of the term “pollutant” is buttressed by. the Act’s broad

definition of the companion term “pollution.” The functional link between

“pollutant” and “pollution” is confirmed by the Act’s opening section, which
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~ declares that the “goals” of the Act are “to be met through the control of both point
and nonpoin-t' sources of pollution.” 33 U.S.C. § 1251(a)(7). The prograin for the
control of point 'source pollution, of course, is the NPDES program governing the
discharge, of pollutahts. “Pollution” is defined as “the man-made or mah-induced
alteration of the chemical,rphysi(:al, biological, and radioldgical iﬁtegrity of
water,” 33 U.S.C. § 1”3 62(19), which relateé directly back the Act’é oveﬁiding
objective: “to res’tore and maintain thé chefnical, physical; and biological integrity
of the Nation’s waters,” 33 U.S.C. § 1251(a), and indicates Céngréss’ intent to
regulate the wide variety of féreign substances that can compromise the health of

aquatic ecosystems. See, e.g., Cedar Point 0il, 73 F.3d at 566 (“That the

definition of ‘pollutant’ is meant to leave out very little is confirmed by the

statutory deﬁhition of ‘pollution”’);.Northerh‘Plains Resource Council v. Fidelity

Exploration and Dev. Co., 325 F.3d 1155, 1161-62 (9th Cir. 2003) (fact that
discharged substance affects water quality, and thus is consistent with definition of

“pollution,” supp'orts its treatment as a pollutant); A_ssoéiation to Protect

- Hammersley, Fld, and Totten Inlets v. Taylor, 299 F.3d 1007, 1016-17 (9th Cir.

2002) (considering harm to environment in defining “pollutant”).*

- % This is not to suggest that a showing of environmental harm is required before a
substance may be found to be a pollutant. Committee to Save the Mokelumne
River v. East Bay Mun. Util. Dist., 13 F.3d 305, 309 (9th Cir. 1993); Minnehaha

'Creek Watershed Dist. v. Hoffman, 597 F.2d 617, 627 (8th Cir. 1979). Ifa
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Pesticides obviously affect the integrity of the receiving waters: their sole
purpose is to Kill living organisms and they inevitably kill or maim beyond their
targets.” See generally H.R. Rep. No. 92-911 (1972), at 76 (“[Tlhe word

‘integrity’ ... refers to a condition in which the natural structure and function of

substance does cause such harm, however, Congress surely did not intend that it

be discharged it into pubhc waters outside of the protections of the NPDES
program.

> A report by the President’s Council on Environmental Quality inserted into the
legislative record by Senator Muskie during the 1971 Senate hearings concluded:

Pesticides and other toxic materials are a major cause-of fish kills in
fresh water. Although there are few recorded fish kills in the ocean
resulting from pesticides, pesticide concentrations are rising every
year. They reduce the size and strength of mollusk shells. Reduced
growth rate and reproductive activity in fishes exposed to sublethal
doses of pesticides and copper have also-been shown. Pesticides
endanger higher predators because of biological concentration. For
example, pesticides amplified through the food chain damage birds’
reproductive capability and in some cases serxously reduce their
populations.

See Hearings on Bills Amending the Federal Water Pollution Control Act and

~ other Pending Legislation Relating to Water Pollution Control Before the Senate
Committee on Public.- Works, 92nd Cong., 1st Sess. (1971), 92 Cong. Senate
Hearings 1971, at 1965, 1986 (“Ocean Dumping: A National Policy. A Report to
the President prepared by the Council on Environmental Quality, October 1970”).
The legislative history leaves no doubt that Congress considered pesticides as one
of the primary pollutants threatening the nation’s water quality and aquatic
ecosystems. |
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ecosystems [are] maintained.”).® The pesticides cpvered by thé Rule can kill or
injure non-target organisms, often on contact, and thus violate the integrity of the
waters into which they are discharged. An aerially sprayed pesticide that is known
to be tokic to noh—target organisms (e.g., fish, other aquatic life, or even hurﬁéns) |
falls squérely Within the category of materials viewed by Congress as impairing
the “structure and fuﬁctidn” of aqudtic ecosystems. In addition, residues frofn
pesticides, both in the form of metabolites 01;- weakened half-life Versions of the
original constituents, remain in the water and in anirﬁal'tissues for hours, days,
'months, or longer, depending upon the product'and ambient conditions, thus
fﬁnher degrading the integrity of the aquatic; envifonment? '

Indeed, the Iegislative history of the 1972 Act reveals that Congress Awas
especiélly concemeci about the damage to the aquatic environment causéci by

pesticides from nonpoint runoff.® Given this concern, it is hardly likely that

. 6 The 1972 House Report explains that “[a]ny change induced by man which
overtaxes the ability of nature to restore conditions to ‘natural’ or ‘original’ is an
unacceptable perturbation.” H.R. Rep. No. 92-911, at 77.

7 For example, acrolein has a half-life of from ten hours up to 20 days, depending

~_ upon situational conditions. Comments of Western Environmental Law Center, et

al., October 14, 2003 at 2, JA 109.
8 In supplemental comments to the Senate report, Senator Dole explained:

The chief hazard of pesticide use lies in the long-lasting properties
possessed by many of them. Some, such as DDT, retain their potency for.
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Congress meant to countenance the point source discharge of many of these same

pesticides directly into our nation’s waters. See Earth Sciences, 599 F.2d at 373
("It is clear from the legislative history Congress would have regulated so-called
nonpoint sources if a workable method could have been derived").' _

Moreover, a chemical that is a pollutant under other legal provisioné, such

as EPA’s list of “toxic pollutants” in 40 C.F.R. § 401.15,is a “poliutant” for

purposes of the CWA.. See, e.g., Cedar Point Oil, 73 F.3d at 568 (benzene,

naphthalene, and zinc); U.S. PIRG v. Atalntic Salmonrof Maine, LLC, 215 F.

~ Supp.2d 239, 248 (D. Me. 2002) (copper); mgue v. City of Burlington, 732 F. .

Supp. 458, 469-70 (D. Vt. 1989) (lead).” Many active and inactive ingredients in -

virtually unlimited periods after application, their residues are introduced
into the complicated food chains at work in nature, and, ultimately, they
become concentrated at levels which are hazardous to both animal and
human life.

...pesticide residues in water are picked up at low levels by certain
marine organisms which result in relatively high concentrations
~ being reached in organisms at the top of the food chain.

. Rep. No. 92-414, at 98-100 (1971) (emphases added).

9 In its amicus brief submitted to the Ninth Circuit in Headwaters, the United
States itself suggested that the herbicide at issue was a pollutant because one of its
constituents, acrolein, is both a “hazardous substance” under 40 CFR.§116.4
and an “organic toxic pollutant” under 40 C.F.R. Part 122, App. D. See EPA
Headwaters Brief at 3 n.1, JA 40. Acrolein is intended to kill unwanted vegetation.
in the water, but is toxic to fish and other aquatic organisms at levels at and below
the application rates prescribed by the manufacturer and allowed under FIFRA.
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aquatic pesticides, insecticide.s, and other pesticides are toxic pollufants.- As the
Ninth Circuit c_onchided (albeit in dicta) after exami-niﬁg the status of pesticides
under the Clean Water Act, “if would seem absurd to conclude that a toxic
chémical directly pou1:ed into water is not a pollutéﬁt.” Headwaters, 243 F.3d at
| 532-33.

Nonetheless; EPA ahd the pesticide industry argue that the .pesficides : |
covered by the Rule cannot be coﬂsidered pollufant_s because they are useful
products being applied toward a beneficial purpose. This is reminiscent of the
argur_nelﬁ rejected by the Supréme Court' in a Refuse Act opinion that informed
this Court’s reasoning in Hamel. See 551 F.2d at-111. The defendant inthat case
had contended that the Refuse Act’s prohibition against the discharge of “refuse
matter” did not -encomfpass the discharge of “valuable” products such as aviatioﬁ
fuel. Noting the broad céVeragc bf the Refuse Act, the Supreme Court held
otherwise:

Oil is oil and whether useable or not by industrial standards it has the

same deleterious effect on waterways. In either case, its presence in
our rivers and harbors is both a menace to navigation and a pollutant.

Id. (quoting United States v. Standard Oi’l Co., 384 U.S. 224,226 (1966))! :

~ See Headwaters, 523 F.3d at 532. The Act specifically states: “it is the national

policy that the discharge of toxic pollutants in toxic amounts be prohibited.” 33
- U.S.C. § 1251(a)(3). '
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Similarly, a besticide is a pesticide, and Whether it is used for its intended purpose |
or dischafged maliciously it can have the same deleterious effects oﬁ the biological
and chemical integrity of the waters. Either way, it is a pollutant within the
meaning of the Clean Water Act. |

EPA is also more generally bound by the extensive aﬁd longstanding
judi>cia1 precedent rejecting attempts to ext;ludé materials from the Act’s deﬁhition -

of “pollutant” because they were applied to a waterbody for a beneficial purpose.

See Minnehaha Creek Watershed Dist. v. Hoffman, 597 F2d at 627 (there is “no
justification in the Act for the ... determination that whether the discharge ofa
pafticular substance listed in § 502(6) constitutes the discharge of a ‘pollutant’ ...

depends on the purpose for which the discharge is méde”); Hudson River

Fishermen’s Ass’n v. New York, 751 F. Supp. 1088, 1101 (S.D.N.Y. 1990) (“It is
indisputable that a pollutant is a pollutant no matter how useful it may earlier have

b_een.”)Aaff’ d, 940 F.2d 649 (2d Cir. 1991); U.S. PIRG v. Heritage Salmon, Inc.,

2002 WL 240440, at *9 (D. Me. 2002) (“[Tlhe classification of a substance as a
‘pollutant’ does not involve consideration of the intended use of the substance nor
the reason for which it was released into the waters.*) (recommendation of

Kravchuk, M.J.). If a pesticide otherwise qualifies as a “pollutant,” it is
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immaterial whether the purpose of the discharger is noble or nefarious.'

ii. - Chemical pesticides and their residues are chemical
wastes within the meaning of 33 U.S.C. § 1362(6).

Pesticides applied to waters also come within one of two specific terms
listed in the statute’s definition. Chemical pesticides and their residues are

“chemical wastes” within the broad, remedial meaning of the Clean Water Act.

See, e.g., Hudson River, 751 F;'Supp. at 1101 (éharacterizing the use of “chemical
wastéS” in 33 U.S.C. § 1362(6) as a “broad géneric term” in light of “the

' undeﬂying goal of the Clean Water Act”). | EPA argues for a narrower. reading,
however, under which the pesticide prqddct is not a waste, but the pesticide

residue is.\!

YEPA attempts to distinguish the holdings of Minnehaha and Hudson River
through further sophistry: “EPA is not concluding that the question of whethera
substance is a pollutant depends on the specific purpose for which it is discharged.
Rather, EPA is interpreting what specific terms in section 502(6) mean in the
context of certain pesticide applications.” 71 Fed. Reg. at 68,490/1, JA 8. EPA’s
present position is inconsistent not only with positions taken in earlier United
States amicus briefs, see. e.g., Long Island Soundkeeper Fund v. New York
" Athletic Club, 1996 U.S. Dist. LEXIS 3383 at *44, but also with the agency’s
longstanding regulatory treatment of beneficial discharges of “fill” material under
CWA section 404, 33 U.S.C. § 1344, as “pollutants.” 67 Fed. Reg. 31,129, 31,131
(May 9, 2002) (noting that EPA has held same basic interpretation since 1975). -
EPA acknowledged the latter point in its 2003 Interpretive Statement and 2005
proposed rule, see 70 Fed. Reg. at 5,099/3 n.8, JA 140, but appears to have
changed its mind in the final rule, see 71 Fed. Reg. at 68,490/2, JA 8.

1 See 71 Fed. Reg. 68,487/2, JA 5 (“these residual materials are also pollutants:
- under CWA section 502(6) because they are wastes of the pesticide application.
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The second prong of this proposition is consistent with the position taken by

the Ninth Circuit. See Headwaters, 243 F.3d at 532-33 (“[ W]e agree with the

“district court that the residual acrolein left in the water after its applicafion
.qualifies as a chemical waste product and is thus a ‘pollutant’ under the CWA.”).
The first prong, however, would be consistent with Ninth Circuit jurisprudence

only if it also specified that the pesticide product had no unintended effects. See -

Fairhurét_ V. Hageneﬂ 422 F.3d 1146, 1 1:51v(9th_ Cir. 2005) (chemical pesticide
applied to creek for purpose of kiiling pest species not found to be a “chémical _
waste” Where there was no allegatioh either that any residue remained in the water
~ or that the _pésticide “had any unintended effects”_); Moreover, even if one accepts
the agency’s narrow reading of the term “cherﬁical wastes,” t_he fact rerhains that

almost all pesticides applied to waters will leave residues.”” In arguing that no

Such residuals include excess amounts of pesticide that do not reach a target
organism and materials that remain after the application has completed its
intended task.”). Although EPA suggests at one point that “waste” is that which
remains after a process is completed, id., this narrow definition is inconsistent with-
the agency’s own acknowledgement that “excess amounts of pesticide that do not
reach a target organism” also are waste. See also Fairhurst v. Hagener, 422 F.3d
1146, 1149 (9th Cir. 2005) (“waste” includes “excess material”). It is-also
inconsistent with the common understanding of the term. Certainly, for example,
chemical byproducts discharged during the intermediary steps of a manufacturing
process are wastes every bit as much as those discharged at the completion of the
process, and, EPA treats these intermediary wastes as pollutants under the Act.

12 For example, EPA has estimated that less than 1% of the quantity of terrestrial
insecticides applied actually reaches its target organism. See U.S. Congress,
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NPDES permit is necessary for the application of these residues to the waters of
the United States, EPA has taken a position directly contrary to established Ninth
Circuit preéedent.

The agency’_s_positioﬁ also is contrary to logical analysis. .The, Rule covers
. two broad types of pesticidé applications: aquatic pesticides, which are applied
directly to the water to address waterborne species; and terrestrial pesticides
| applied “above” or “near” the waters, such that portions of the application
ne-cessarily maké th'eir,\;vay into the water. Iﬂ the ﬁlfst case — the application of
aquatic pesticides — the “product” and “residue” are discharged in the same.
: efﬂuent; and ére iﬁextricably inteﬁwined: fhere is no' way of knowing at the time
“of discharge which portion will fe_:ach the target species and which portion will be
residue: The only way to place NPDES limitations on the discharge of the
“residue” — which EPA acknowledges is a chemical waste — is to require a permit
~ for the entire discharge. In the second case — the application of terrestrial

pesticides “above” or “near” waterways — all of the pesticide entering the water is

Office of Technology Assessment, “Beneath the Bottom Line,” at 106 (OTA-F-
418, Nov. 1990) (citing EPA study) (available at
http://www.wws.princeton.edu/ota/disk2/1990/9006_n.html). EPA has also
acknowledged that “some degree of drift of spray particles will occur from nearly
all applications.” EPA Health and Safety Fact Sheets: Spray Drift of Pesticides,
EPA 735F99024 (Dec. 1999) (available at '
http://www.epa.gov/pesticides/factsheets/spraydrift.htm).
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“residue” (because the target species are not in the water).”” By EPA’s own logic, -
then, this is the discharge of a “chemical waste,” and thus requires an NPDES
permit.

i, Biological pesticides and their residues are biological
materials within the meaning of 33 U.S.C. § 1362(6).

Biological pesticides come within the‘te_n-n- “biolvogical materials,” as do
their residues. Although EPA suggests that only those materialé that are also
wastes have been éonsidered pollutan£3~within fhe meaning of 33 _U.S.C. §
1362(6), see 7-1 Fed. Reg. at 68,487/1, JA 5, the language of that section is‘ not so
1imitéd (it:lists “biological materials,” not biological wastes), and the courts have
applied ‘.chat language as writfien. ~Forexample, this Coﬁrt has heid that live fish

passing through hydroelectric turbines, which are not “wasted,” come within the

statutory definition. See National Wildlife Fed’n v. Consumers Power Co., 862
F.2d 580, 583 (6th Cir. 1988) (“Millions of pounds of live fish, dead fish and fish

' remains annually discharged into Lake Michigan [...] are pollutants within the -

meaning of the CWA, since they are ‘biological matérials.”’)_; see also Atlantic

13 part of EPA’s rationale for not regulating these discharges is that it is
“unavoidable” that some portion of the sprayed pesticide will not reach its
terrestrial target. 71 Fed. Reg. 68,486/1, JA 4. By the same rationale, the agency
could just as easily decide not to regulate the discharges from, say, steel '
manufacturing, because the discharge of a certain amount of waste is an
“unavoidable” part of the steel-making process.
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Salmon of Maine, 215 F. Supp.2d at 247 (live, non-native faﬁned salmon are
| biological materials within the Acf’s definition of pollutant).”

The term “material” means “the basic matter from which the wﬁole or the
greéter part of something phySical is made.” Web&ter ’s Third New International
Dictionary (Gove ed., 1993). The basic matter from which biological pesticides -
such as microbial or bioengineered insecticides afe; made is undeniably biological
iﬁ nature. 'Ihde_ed, it is by harnessing biology-that these pesticides are able to kill
or otherwise harm anirﬁals and plants in nature.

| EPA’S principal argﬁmen"t for excluding -the specified applications of
biological pesticides frorﬁ the NPDES program is the agency’s own contrived |
conclusion that similar applications of chemical pesticides are so excluded. See
71 Fed. Reg. at 68,486/3, JA 4 (“treating them- différently under the Clean Wafer
Act is not warranted”). Arguing that biological pesticides “have a narrower rangé
of potential adverse environmental effects compared to ﬁany Chemical |
pesticides,””” EPA pfoffers that it “would be 'inconsister.lt with the goals of the

Clean Water Act” to require NPDES permits for applications of biological

14 Further, as EPA itself noted in its 2003 Interpretive Statement incorporated into
the proposed rule, fill material — which often is not a waste — is a pollutant under
the Act. See 70 Fed. Reg. at 5, 099/3 n.8, JA 140.

51t is not necessarlly true that all biological pesticides pose a smaller
environmental risk. See, e.g., Fairhurst, 309 F.3dat 1 183.
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pesticides ‘“‘when chemical peéticides have no such requirement.” Id. at 68,486/3-
68,487/1, JA 4-5. Not only is this conclusion basnd on a flawed premise (t_hat the
application of chemical pesticides and their residues to waters is not subject to

- NPDES requixfements), but it reveals a fundamental misunderstanding of the goals
of the Clean Watel; Act. The overriding objective of the Actf,v as discussed"abové,
is to restore the natural integrity of thg nation’s waters. Given thié goal, it is far
mnre logical to conciude that Congreés intended the discharge of both biological
pesticides and chemicnl pesticides to be governed Within the protections of tne A

| NPDES program.*® | |

d. EPA Has No Authority to Exempt Classes of D_ischaréers or
Pollutants From the NPDES Program.

In the preamble to the Rule, EPA disavows any intent to exempt any class of
) point source discharges from the NPDES program, and purports to be doing
nothing more than sfatutory interpfetation. See 71 Fed. Reg. at 68,488/2, JA 6

(“EPA is exercising its authority to interpret a term in a statute it administers.”)

1 EPA also points to the fact that biological pesticides were not well known when
the Act was passed in 1972. See 71 Fed. Reg. at 68,486/3, JA 4. Congress may -
not have foreseen the growth of the biological pesticide industry, the resulting

' combinations of such materials, or the myriad applications that would develop, but
in its wisdom, in accordance with the stated purpose of the Act, it chose an
expansive term that was most certainly intended to regulate the discharge of

“substances, like biological pesticides, that can disrupt the integrity of the nation’s
waters. ' ' '
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ObViously, EPA could ﬁot impleméﬁt the Clean Water Act, or any other statute it
administers, without engaging in some statutory interpretation. Theragency cioes '
not, however, have leave to “interpret” statutory terms in ways that conftra\}ene the
language or intent of the statute itself. This _Rule Veffectively exempts a whole

~ class of pesticide applications from fhe NPDES program. And, in fact, EPA has
placed this Rule squarely wifhin its reguiations pertaining to exemptibns from-fhe
NPDES‘ program.

All of those other regulafory exemptions, howevér, are simply
administrative explica‘piéns of existing statutory exemptioﬁs. See 40 C.F.R. § o
122.3. Thisis b_ecause the statute already specifies the kinds of activities |
Congress meant to exempt from the NPDES program. From the broad definition |
of “pollﬁtant,” Congress specifically exémpted sewage from éertain types of
vessels and certain substances relating to oil and gas production.”” See 33 U.S.C.
§ 1362(6). From the broad definition of “point soﬁrce,” Congress speciﬁcally

exempted agricUlturél_ stormwater discharges and return flows from irrigated

17 The Supreme Court has also recognized an exemption for source, byproduct, and
special nuclear materials, despite section 502(6)’s inclusion of the term '
“radioactive materials,” in light of clear and persuasive evidence from the Act’s
legislative history that Congress “inten[ded] to preserve the pre-existing regulatory
plan” for those materials under the Atomic Energy Act of 1954. Train v. Colorado = -
Public Interest Research Group, Inc., 426 U.S. 1, 16-17 (1976). There is no
similar legislative history evidencing the intent to exclude pesticide applications. '
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agriculture. 33 US.C. § 1342(14). And from the NPDES program itself,
lCongress specifically exémpted return flows from irrigated agriculture and
stormwater runoff from oil, gas, or mining dperations. See 33 U.S.C. § 1342(1).
Thus, Whefe Congress intended to exclude certaih-categorigs of discﬁarges frém B
the Act, it did so explicitly, and pesticide applicatidns are not among these
~ exemptions.'®
The only room Congress left in the statute for additional exemptions comes -
in two carefully defined areas. The Act'expressly grént's the President plenary
péwer over dischafges from federal facilities, including the discretionary authority
to exempt federal facilities from the NPDES program so loﬁgas they comply with
all of the Act’s discharge limitations peftéining -to' toxic pollutants and new
N soufces. _S_QQ 33 US.C. § 1323(21).' The Act also expressly grants EPA the
discretionary authority to modify the usual NPDES requirements for discharges
éssociate\d With aquaculture projects. See 33 U.S.C. § 1328(b).
In short, Congress has clearly defined the authorized exemptiohs from the
| NPDES progrém, and EPA has no discretionary authority to exemf)t other types of

discharges. This has been settled law for thirty 'yeafs. In 1977, the D.C. Circuit

18 A5 discussed infra, certain other environmental and public health statutes do
. exempt pesticides from their purview, demonstrating that Congress well knows
how to include an exclusion when it wants to do so. -
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addressed the question of whether EPA haé the discretionary autho’ﬁfy to exempt
from the NPDES program certain cafegdries of discharges that are not explicitly
exempted by the statute itself. Citing the administrative‘ difficulties it anticipated
in endeavdring to implement the full scope of the Act, the agency had issued
- regulations exempting certain classes of discharges, such as point source
discharges associéted w,ith silvicultural activities. In a strongly worded decision,
the DC Circuit struck dowﬁ thése regulations as inconsistent with the Act:

The wording of the statute,'legislatiAve history, and brecedents are

clear: the EPA Administrator does not have authority to exempt

categories of point sources from the permit requirements of § 402.

Courts may not manufacture for an agency a revisory power
inconsistent with the clear intent of the relevant statute.

NRDC v. Costle, 568 F.2d at 1377. The'—' court stressed that Congress fully and
knowingly intended the Clean Water Act to be “a tough law” ‘éhat requires full and
faithful implementétion, id. at 1375, and noted that EPA has a variety of pracﬁcal
tools at its discretion, such as general permits, to ease the administrative burden of

such implementation, id. at 1380-81.7 See‘also Wate_rkeeper Alliance, Inc. v.

EPA, 399 F.3d 486, 496-98 (2d Cir. 2005) (EPA: lacks the authority to exempt

certain discharges from concentrated animal feeding operations from NPDES

permitting requirements); Northwest Envtl. Advocates.v. U.S. E.P.A., 2005 WL

1 As discussed infra, states within the Ninth Circuit have used general permits to | |
address the discharge of aquatic pesticides.
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756614, at *9 (N.D. Cal. 2005) (EPA lacks the authority to exempt discharges of
ballast water from NPDES permitting requirements).
Well aware of these precedents, EPA attempts to avoid their force by

characterizing the Rule at issue as interpretive rather than substantive.

~ Policymaking by any o;cher name, however, is still policymaking; See FOrsgrén,

309 F.3d at 1190 (“Allowing the EPA to contravene the intent of Congress, by

sihqply substituﬁng the word ‘define’ fér the word ‘exempt,” would turn Costle on
its head._”). EPA’s principal ﬁmgtion is to implement th4e pplicies chosen by
Congresé, not to second-guess those poIicies. Where, as here, the agency issues a
rule that conflicts With the policies it purports to serve, that rtile must be set aside.
As the Supreme Court has noted, “Cdngresé’ inteﬁt in enacting the [1972 - |

Act] was clearly to establish an all-encompassing program of water pollution
regulétion,” under which “[e ]very poiﬁt source discﬁarge isiprdhibited urﬂess
covered by a pefmit.” Milwaukee v. Illino.is, 451 U.S. at 318 (emphasis in

original; footnote omitted). Indeed, “congreésional views on the comprehensive

nature of the legislation were practically uniVefsal.”_ International Paper Co. v.
Ouellette, 479 U.S. 481, 492 (1987) (describing the Act as “pervasive regulation”).
It is profouhdly inconsistent with the Act’s -,“all-encompassing nature” and.

“pervasive regulation” to imply a broad exemption for toxic, frequently-used
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chemicals whose use has serious implications for the water quality concerns at the
core of the statute.

3.  Compliance with FIFRA Is Irrelevant to Determining
Compliance with the CWA.

EPA asserts that it “is not arguing that registration under FIFRA or
compliance with FIFRA reqﬁirements replaces or satisfies an otherwise applicable
requirement under the CWA to obtain an NPDES permlt ” 71 Fed. Reg at
68, 488/2 JA 6, and that it is simply takmg the posmon that

[p]esticides applied consistent with relevant FIFRA requirements are

not ‘wastes’ as that term is commonly defined — on the contrary, they

are products that EPA has evaluated and registered for the purpose of

controlling target organisms, and are designed, purchased, and

apphed to perform that purpose.

Id. at 68, 486/3 JA 6. ThlS isa d1st1nct10n without a difference: the effect of EPA’
interpretation is to remove pesticide discharges from coverage under the NPDES
permit program preéisely because they are covered by the FIFRA registration
program. Indeed, EPA concedes that its aim is to avoid duplication: “Rather than
interpret the statutes so as to impose overlépping and potentially confusing
regulatory regimes on the use of pesticides, this interpretation seeks to harmonize

the CWA and FIFRA.” 70 Fed. Reg. at 5,100/ 1,JA 141. But EPA is not

| “harrnoniiing” the statutes- it is ignoring one of them.

32






