











law. If, on the other hand, a court can justify a ruling in terms of
legal principle, then that Court must make every effort to & so.
Judicial decisions must be based, above all else, on law and reason.
‘The eminently quotable Justice Cardozo well understood this necessity:.

There is a wide gap between the use of the

individual sentiment of justice as a substitute

for law, and itg use as one of the tests and

touchstones in construing or extending law.... The

judge...is not a knight~errant roaming at will

in pursuit of his own . ideal of beauty or

goodness . He is to draw his inspiration from

consecrated principles. He is not to yield to

spasmodic sentiment, to wvague and unregulated

benevolence, He is to exercise a discretion

informed by tradition, methodized by analogy,

fand) disciplined by system...48
The judge must make principled decisions for three reasons. First,
only the methods of primnciple and reason can justify supreme judicial
authority in a political democracy.49 Second, only those methods
can guarantee that the public will continue to accept and support the
Supreme Court's role in the American system of government..so Third
- and most important from our point of view -~ only those methods can
ensure that opinions will have a lasting effect. Judicial opinions
may well appeal to the ethical sense -~ but this alone is not enough.
In order to achieve some measure of permanence in an ever-fluctuating
political and social order, ‘judicial decisions must be plausibly

rooted in either the Constitution or another accepted source of law.

Such decisions furthermore, must be buttressed by thorough argument,

4815id., po. 140-41,
49A1exander M. Bickel, The Supreme Court and the Idea of
Progress (New York: Harper and Row, 1970), p. 95; Herbert Wechsler,
Principlea, Politics, and Fundamental Law (Cambridge: Harvard
University Press, 1961), p. 27.
Archibald Cox, The Role of the Suprems Court in
American Government (Oxford: Clarendon Press, 1976), p. 75; Robert G.
McClosky, The American Supreme Court (Chicago: The University of
Chicago Press, 1960), p.33.
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powerful reasoning, and careful logic. When opinions are not thus
supported, they become vulnerable to modification or reversal. In its
exclusionary rule cases, the Warren Court appeared not to recognize
this crucial fact, Future courts attempting to effect long-term

change would do well not to repeat such a serious error.
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